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ARRANGEMENT OF SECTIONS

PART I - PRELIMINARY
THE COMMUNITY SERVICE ACT 2009
An Act to Provide for and Regulate Community Service Orders for Offenders in Certain Cases, and to Provide for Other Related Matters.

DATE OF ASSENT:

DATE OF COMMENCEMENT:

BE IT ENACTED by Parliament as follows--

PART I
PRELIMINARY

1. Short Title 

This Act may be cited as the Community Service Act 2009. 

2. Date of Commencement
This Act shall come into force on such date as the Minister may, by statutory instrument appoint.

3. Interpretation 

In this Act, unless the context otherwise requires—

“community service” means a non-custodial punishment by which after conviction the court, with the consent of the offender, makes an order for the offender to perform unpaid work of benefit to the community for a specified period of time rather than undergo imprisonment; 

‘order” means an order made under this Act;

“Community service period” means the period for which an offender is to perform work under the community service order;

“Court” means the High Court, or a subordinate court;

“Currency point” has the meaning assigned to it in the Schedule to this Act;

“Minister” means the Minister of Internal Affairs;

“National Committee” means the National Community Service Committee established by section 4(1) of this Act; 

“Offender” means a person who has been convicted and sentenced to serve community service;

“Original court“ means the court which tried the offence in relation to which the community service order was made;

“Person in authority” means Local Council Officer, Parish Chief, Probation Officer, Court Clerk, Community Service Officer
“Offence Suitable for Community Service” means an offence punishable with

(a) imprisonment for a term not exceeding two years or 
(b) imprisonment for a term exceeding two years but for which the court determines a term of  imprisonment for two years or less. 

“Subsequent court” means the court which tries the offender in relation to an offence committed subsequently to the making of the community service order;

“Supervising court” means the court which is supervising the implementation of the community service order;

“Supervisor” means a person appointed by the court to supervise the offender during the community service period; 

PART II THE ESTABLISHMENT OF THE PROGRAMME AND NATIONAL COMMUNITY SERVICE COMMITTEE 

4. National Community Service Committee/Program
(i) There shall be a National Community Service Programme for purposes of providing non custodial sentences for offenders.
(ii) There shall be the National Community Service Committee.
(iii) The National Community Service Committee shall be a body corporate with perpetual succession and a common seal, and with power to sue and be sued in its corporate name and to do or suffer to be done all things which may be or are suffered by a corporate body.
(iv) The National Committee shall consist of the following members— 

(a) a Judge nominated by the Chief Justice who shall be the Chairperson of the National Committee;

(b) The Chairperson of the Uganda Law Reform Commission or his or her representative;
(c) The Director of Public Prosecutions or his or her representative;
(d) The Permanent Secretary of the Ministry of Internal Affairs or his or her representative;
(e) The Commissioner of Prisons or his or her representative;
(f) The Inspector General of Police or his or her representative;
(g) The Commissioner for Child Care and Protection;
(h) The Commissioner for Local Government (Local Councils Department); 
(i) A representative of non-governmental organizations appointed by the Minister;
(j) Two representatives of the public appointed by the Minister;

(k) The Director of UNAFRI or his representative.

5. The Chairperson of the National Committee shall hold office for three years but shall be eligible for re-nomination. 

5.1 The Chairperson shall preside at all meetings of the National Committee and in the absence of the Chairperson at any meeting of the National Committee, the members present shall elect one of the members to preside. 
5.2 The Minister may for good cause revoke the appointment of a person appointed under paragraph (i) or (j) of subsection (4) of this section.
6. The functions of the National Committee shall be;

(i) to monitor the operation of Community Service in all its aspects and to liaise and communicate with any office or person responsible for the matter in issue;

(ii) to propose measures for the effective operation of Community Service;

(iii) to receive and consider any complaints or views and make recommendations, where possible, on the nature of Community Service by the offender;

(iv)  To undertake any other function required of it under any law for the proper implementation of this Act.
(v) The National Committee shall hold quarterly meetings or whenever the Secretary to the National Committee feels that need arises to call for such a meeting. 

7. The National Community Service Secretariat 

(i) There shall be a National Community Service Secretariat, which shall be the body responsible for the implementation of Community Service Programme on behalf of the National Community Service Committee.
(ii) The Secretariat shall be headed by the Commissioner who shall be the secretary to the National Community Service Committee
(iii) The Commissioner/Secretary shall be the accounting officer of the Programme.
(iv) The National Community Service Committee shall have such officers and employees as it deems necessary for the efficient and effective performance of its functions under the Act, who shall hold office on such terms and conditions as the National Committee shall determine.
8. The National Committee shall have district committees whose composition and functions shall be as specified in the Regulations by the Minister in consultation with the National Committee and the District Council Executive Committee. 

9. Funds for The Programme 

The funds for running the activities of the Programme shall be charged from the consolidated Fund.

PART III
THE COMMUNITY SERVICE ORDERS 

10. A Community Service Order

(i) Where a person is convicted of an offence, in which in the discretion of the court may pass a sentence not exceeding 2 years, the court, may instead of sentencing that person to prison, sentence him/her to a community service order. 
(ii) Where a fine ordered by a court remains unpaid after period prescribed by court, the court may substitute the custody order by passing a Community Service Order.
(iii) The court may order a convicted person to serve part of the sentence in prison and the rest may be converted to Community Service.

(iv) Where a convict has been in prison but remained with a period of 6 months or below and there is recommendation that he/she has reformed in character, the remaining period may be converted to community service. 

11. Considerations for making a Community Service Order

(i) Before passing a community service order, the court shall consider the circumstances, character and antecedents of the offender and ask him or her whether he or she consents to the order;
(a) Before passing a community service order, the court shall explain to the offender in the language he or she understands, the effect of the order and that if he or she fails in any respect to comply with it, he or she may be liable to be sentenced to, a such term of imprisonment as the court could have imposed in respect of the offence. 
(b) A pre-sentence report from the police, the Coordinating officer, the Community Development Assistant or any other person in authority, or otherwise received information in verbal or written form, which proves to the satisfaction of the court that the offender is suitable to do Community Service;
(c) The availability of a placement in an institution and a supervisor, under whose supervision the Community Service Order is to be carried out by the offender;

(ii) In case that a pre-sentence report as under Sec. 7 (1 b) of this Act is not available and that otherwise received information does not prove to the satisfaction of the court the suitability of the offender for Community Service, the court may disperse with it.
(iii) Before passing a community service order, the court shall explain to the offender in the language he/she understands;
(a)  The purpose, effect and duration of the order;
(b)  The obligations of the offender and the conditions which it intends to attach to the order;
(c)  the consequences in case of a breach of any of those conditions as provided under Section 12 and 7 of this Act or in case the offender commits a further offence as under Section 13 of this Act;
12. Duration of the Community Service Order

(i) The community service order shall be served for a period of not more than twenty four months. 
(ii) The offender shall not work for more than 8 hours a day. 

(iii) In case an offender absents himself/herself, the days of absence shall be compensated.
13. Community Service Orders 

(i) In making a community Service Order, the court shall specify the following:-
(a)  the total amount of hours, the number of days per week and the hours per day that the offender needs to work under the community service order; 

(b)  the alternative sentence in default;
(c)  the name and location of the placement institution;
14. Supervisor 

(i) The Gender of the offender shall be put into consideration when assigning the supervisor.
(ii) The offender shall abide by the rules of the work place and should comply with the directions of the supervisor named in the community service order.
(iii) The supervisor shall make a report to court on the termination or completion of the community service order. 

(iv) If a supervisor employs the offender for his/her personal benefit, the officer commits an offence and is liable on conviction to a fine not exceeding ten currency points. 

PART IV AMENDMENT, REVIEW, AND DISCHARGE OF A

COMMUNITY SERVICE ORDER

15. Variation of a Community Service Order

(i) The supervising court may vary the Order upon application made by the offender or the supervisor for the following reasons;
(a)  change of place of residence
(b)  change of placement institution

(c)  change of supervisor

(d)  change of type of work

(e)  adverse change in health status 

(ii) The supervising court shall also vary the community service order if it is proved to its satisfaction that the offender is willing but unable to complete or comply with the order under the existing conditions. 

(iii) When the supervising court finds that it would be impracticable to vary the community service order under the prevailing circumstances, the supervising court may cancel the order and deal with the offender appropriately.
(iv) The supervising court shall give a copy of the varied community service order to the offender who will deliver a copy to the supervisor responsible for the supervision of the offender. 
 
(v) In case that the total number of Community Service hours has been increased the supervising court shall vary the order. 
16. Change of Residence

(i) An offender who intends to change his/her place of residence shall inform the supervisor of his/her intention to do so within 7 days.
(ii) On receipt of the information, the supervisor shall inform the supervising court of the information giving the details relating to the case. 

(iii) The supervising court, if satisfied, shall vary the community service order as provided for in Section 11 of the Act, and, in case of change of jurisdiction, give the court having jurisdiction for the area, where the offender intends to go, a copy of the varied order together with any other documents and information relating to the case. 

17. Breach of Order

If during the community service period, the offender fails to comply with the conditions of the Community Service Order, the supervising court may issue a summons requiring the offender to appear before it. 
The supervising court shall not issue any summons requiring the offender to appear before it except on a report to court. 
 
If the offender does not appear in obedience to the summons, the supervising court may issue a warrant of arrest. 
If it is proved to the satisfaction of the supervising court that the offender has failed to comply with any of the conditions of the Community Service Order, the court may, either;
(a)  caution the offender and require the offender to comply with the Order; or
(b)  vary the order to suit the circumstances of the case as provided in Section 11 of this Act; or

(c)  increase the total number of Community Service hours; or

(d)  impose on the offender a fine not exceeding three currency points; 
 or

(e)  cancel the Order and sentence the offender to imprisonment; or

(f)  Order a combination of the measures under a) to e) to discipline the offender. 

18. Commission of a Further Offence

Where an offender has been sentenced to serve community service on conviction by an original court but has been sentenced to imprisonment by a subsequent court for another offence committed during the period of Community Service, the following shall apply—

(a)  The subsequent court shall take into account the conditions of Community Service Order the offender is serving and make the necessary orders accordingly.
(b)  where the original court was the high court and the subsequent court is a subordinate court, the subordinate court shall send the copy of the proceedings to the high court; and on receipt of the proceedings from the subordinate court, the high court shall proceed under paragraphs (a), (b) and (c)of this section as if it were the subsequent court;
19. Discharge of a Community Service Order 

Where an offender has been ordered to undergo Community Service for a period of more than four months, the supervisor shall give a report to the supervising court concerning the offender’s performance and general conduct. 
The supervising court based on the report made by the supervisor, may reduce the period of the Community Service specified in the community service order by not more than one third where the offender is of good conduct.
The supervising officer shall make a report to court on the termination of a Community Service Order.

20. Community Service Rules and Regulations

The Minister may make regulations and issue guidelines prescribing any matters that are necessary for the proper implementation of this Act.

21. Schedule to this Act

The Minister may, by statutory instrument, with the approval of the Cabinet, amend the Schedule to this Act.

SCHEDULE

A currency point is equivalent to Uganda Shillings twenty thousand. 




� It has been agreed at the Legal Sub-Committee meeting in February 2004 (minute 11/2004) to introduce a new Community Service Act 2004 rather than to draft an Amendments Act due to the many amendments to come. 





As the name of the Act is often confused with Community Services which are voluntary services organized by the districts (Department of Community Services under the CAO) it was agreed at the National Committee meeting in August 2003 to have the name of the Act amended. Suggestions made by the NCSC were „Community Correctional Services Act“and Community Correction Act“.





The following suggestions were made by various stakeholders so far:


The Community Service Orders Act 


The Community Punishment Act 


The Community Service Punishment Act 


The Community Service Sentence Act 


The Community Correctional Services Act 


The Community Correction Act





� In Sec. 1 of the current CS Act it says that „This Act may be cited as the Community Service Orders Act 2000“ though it should have said „Community Service Act 2000“; see also footnote 1





� The definitions of the current Act of „community service“ and „community service order“ have been put together here strengthening further that community service is unpaid work of benefit to the community.





� The term „National Committee on Community Service“has been changed to „National Community Service Committee“since, in practice, that term is mostly referred to by stakeholders.





� Definition from Kenyan CS Orders Act 1998, Sec. 3 (1); see minute 3/2004 Legal Sub-Committee meeting February 2004 where this definition was agreed on. It was as well supported by the Winsor Consultants (Winsor Consult Report, p. 29). The threshold for community service to be considered is 2 years imprisonment or less. This threshold shall remain untouched and not be lifted to 3 years like in Kenya.





Suggestions have been made by other stakeholders to raise the threshold to three years to bring suitable offences in line with misdemeanors as regulated in Sec. 4 of the Penal Code Act (Winsor Consult Report, p. 29).





The National Secretariat has received a statement from the Ministry of Justice that the definition of „minor offences“, when drafted, was supposed to mean an offence for which the penalty prescribed in the law is not more than two years (Statement by Mr. Chinery-Hesse, Legislative Drafting Consultant, 9th February 2004). Was this definition also meant by Parliament when it passed the Community Service Bill in three readings in the year 2000 (Official Report of the Proceedings of Parliament, 2000)?





With a broader definition the range of suitable offences listed in the Guidelines needed to be more exhaustive to assist the police in the pre-sentence reports.





� The correct wording shall be „supervisor“, not „supervising officer“ (compare with Sec. 2 of the Children’s Act). 





� Final amendments in this part of the Act can only be made when the integration in the Ministry of Internal Affairs has been completed as it is planned at the moment.





Sec. 10 (1) (Gazetting of New Districts) and Sec. 14 (Transitional Provision) of the current CS Act have been cancelled, because these sections will have become obsolete by the time the new CS Act comes into force.





� The number of Committee members would increase from 12 to 14 members with all the suggestions that have been made so far to integrate new or other members.





� This subsection has been extended to all members of the National Committee besides the Chairperson. The statement under Sec. 11 (5) of the current Act that “the Judge nominated under par. (a) of subsection 3) shall be the Chairperson to the National Committee” has been shifted to Sec. 30 (3) (a) of this Act. 





� There is no provision on this in the current Act. Shall the National Committee still have monthly meetings?





� District committee shall mean a committee in each administrative district.





� In the following, sections have been reorganized, added or changed. The following list shows you where sections of the current CS Act have been shifted to under the new Act.





Current Act			New Act


Sec. 4 (1)			Sec. 4 (1)


Sec. 4 (2)			Sec. 6 (1) (a), (b)


Sec. 4 (3)			Sec. 6 (5) (a), (b), (c) 


Sec. 5 (1)			Sec. 8 (1) with small changes


Sec. 5 (2)			Sec. 13 (2) with small changes





� No maximum number of hours for adults will be fixed in the Act (Legal Sub-Committee, Minute 5/2004), nor will the maximum number of hours under the grid of hours in the guidelines be reduced due to the very different punishment cultures in the various districts. It shall be left to the discretion of magistrates how to apply the grid to individual cases even if in the end sentencing behavior varies to a great deal from region to region. 





Other stakeholders would like the maximum number of hours to be reduced as the sentencing behavior can vary to a great deal from case to case if an employment of the offender needs to be considered in the judgment and a high number of total hours cannot be completed during the community service period of six months. Other suggestions made were to develop clear sentencing guidelines where the number of minimum hours that an offender has to serve for a certain custodial sentence shall be fixed (Winsor Consult Report, p. 30).  





A general minimum number of hours (e.g. 40 hours) to increase the effectiveness of community service shall not be introduced neither to adult nor to child offenders because, according to practice, even orders with a number of hours below 10 were still worth while to the stakeholders involved in the process (Legal Sub-Committee, Minute 5/2004). Are there any other views on this? Many other African countries have introduced minimum numbers (Kenya: 35 hours, Malawi: 40 hours, Zimbabwe: 35 hours, Mauritius: 60 hours, Namibia: 40 hours, South Africa: 50 hours; Kenya and Zimbabwe allow a number of less than 35 hours only in exceptional cases, but the number has to be above 7 hours).





The maximum number of hours per day will remain at 8 hours. Practice has shown that some magistrates go below that maximum number and have decided for themselves never to pass an order with more than e.g. 4 hours of community service work per day. This again, of course, can lead to very different sentencing practices throughout the country. 





To give supervisor and offender more leeway to arrange the hours, another option could be to fix a maximum number per week and not per day. My suggestion would be a maximum of 40 hours per week as the Guidelines for Magistrates, Part A, 13 suggest the offender shall work 5 days a week. To have a more regular number of hours worked by the offender each week during  the community service period which would be of more benefit to the placement institution, a minimum number of hours per week (my suggestion is 10 hours) could be fixed as well.


The second part of subsection 1 could then read as follows:


„The offender shall work for at least 10 hours and not more than 40 hours a week. “ The second sentence of subsection 1, The offender shall not work for more than 8 hours per day“would then have to be deleted.





Days of absence can now easily be compensated because Sec. 8 (1) of this draft allows, in exceptional cases (e.g. if the offender is sick for a longer period), to extend the 6 months period. 





� Or shall the term be „requirements“instead of „conditions“as it is used e.g. in Sec. 6 of the current CS Act?





� For the court to make only such specifications has been agreed on by the National Committee when approving the new Community Service Form (CS 1). Any further specification shall be done by the supervisor in cooperation with the offender (e.g. which days of the week and which hours of the day).





� The Sec. 5 (2), (3) and Sec. 10 (2), (3) of the current CS Act have been drawn together under Sec. 13 of this Act which seems more convenient due to their connection.





� This report shall automatically be included in the Work Recording Sheet (Community Service Form CS 2) which needs to be filled in by the supervisor on a daily basis and which needs to be delivered to court at the completion or termination of the order. Sec. 13 (3) of this Act shall not concern a separate report by the supervisor.





� In this case court has to vary the order and name another supervisor. I think the other case that the offender employs someone else or gets someone to do work in his/her stead is properly dealt with in Sec. 22 (1) of this Act (Breach of Order).





� A section for the case that a community service order is varied has been included to bring together different reasons for variation and to distinguish them further from the breach of order (Sec. 22 of this draft). Sec. 20 (1) and (2) of this draft explicitly name the reasons why a community service order can be varied. These are the reasons which are contained on the community service forms CS 3 and CS 5.





Reasons for varying an order are e.g. change of working days or working hours, the extension of the community service period, long lasting injury or sickness etc. The sentencing court, however does not have the right to reduce the number of hours and change its own judgment. This is only allowed under Sec. 9 of the current CS Act. Otherwise the court would take the role of an appellant court. 





Discussions were held  whether to include reasons like “change of supervisor” and “change of type of work” and whether to bring any variation in this matter under the jurisdiction of the supervising court. I think most stakeholders supported the view that any change of supervisor or type of work shall not be handled by the placement institution but has to be decided by the supervising court just like the sentencing court determines the supervisor when passing the order. In order that offender or supervisor do not have to seek variation too often, Sec. 9 (2) was included in this Act (see above). Practice will show how efficiently this system is going to work in the future.





�  The form for the varied order is community service form CS 5. The supervisor shall receive a copy because he/she will need information on the varied (new) order. It might also be the case that the supervisor has been exchanged if a new supervisor has been determined by court or if the place of residence or the placement institution have changed. 





� In Sec. 8 (2) of the current CS Act it says “the supervising officer or body”. I assume that by “body” the placement institution is meant. 





� The wording differs a bit from Sec. 8 (3) of the current CS Act. Instead of “amendments in the community service order” the term “variation of community service order” is used to bring the terminology in line with the one in use on the community service forms CS 3 and CS 5.





It needed to be stressed in this subsection that only in the case of change of jurisdiction the supervising court needs to refer the case to the new court of jurisdiction. There will be cases in which the offender changes the place of residence but not the area of jurisdiction.





� See community service form CS 4





� Does the number of currency points have to be amended? See also footnote under “Schedule to this Act”





� Measures under a) and c) have been inserted to fill gaps and give the supervising court a greater range of measures to be applied at hand. Simply to caution the offender (as under (a)) might be seen by stakeholders as too harmless. The supervising court shall also have the opportunity to impose a combination of measures (see under (f)), e.g. to caution the offender and vary the order or to vary the order, impose a fine and increase the total number of community service hours.





� Is this section really needed, especially if the community service period lasts at maximum only 6 months anyway? I think in practice a discharge has never happened. I fear that supervisors might be overburdened with this task and too much administration is created. There are also no community service forms in place to accompany this section.





� What kind of report is meant by this? Is it a special report that needs to be made after the discharge of a community service order or is it the usual report to court on the completion or termination of the order (see Sec. 13 (3) of this Act and form CS 2) ?





� Does this amount have to be changed?
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